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IN THE SUPREME COURT 
of the 
STATE OF UTAH 
ASHWORTH TRANSFER COMPANY 
and SADT LAKE TRANSFER COM-
PANY, 
Petitioners, 
-vs.-
PUBLrC SERVICE COjMMIS·SION OF 
UTAH, HAL S. BENNE·TT, DONALD 
HACKING and. STEWART M. HAN-
SON, its Commissioners; and HARRY L. 
YOUNG & SONS, IN·CORPORATED·, 
Resp·ondents. 
BRIEF OF PETITIONERS 
STATEMENT OF FAC:Ts 
Case 
No. 7968 
This is an appeal in pursuance of a Writ of Review 
issued following the action of the Public Service Commis-
sion of Utah granting the application of Harry L. Young 
& Sons, In·c., for a C:ertifie-ate of Public C'onvenien'ce and 
Necessity to operate as a common motor carrier between 
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all points and places throughout the entire State of Utah 
transporting a vast number of designated special con1· 
modities for hire. 
Petitioners are two common motor carriers, having 
statewide authority to serve in the transportation of 
designated commodities and they, with other motor car-
riers, protested the granting of the s·aid authority and 
a hearing was had before the Public Service Com1nission 
commencing May 28, 195'2. Testimony was adduced on 
both sides and after the same was considered, the Com-
mission issued its Report and Order granting, in omni-
bus form, everything that the applicant had requested. 
Petitions for rehearing and reconsideration were filed 
by three of the protestant motor carriers and thereafter 
the Public Service Commission denied said motions for 
rehearing and the petition for Writ of Review was duly 
filed with this court. 
The applicant sought what is commonly designated 
as "heavy hauling" authority on a state-wide basis and 
produced testimony on its own behalf of its equipment, 
personnel and financial status, and then produced a few 
public witnesses purporting to support the application. 
It is illuminating at the very inception to note that the 
Commission, in its Order and the Certificate issued in 
pursuance thereof, granted to the applicant authority to 
transport 27 different categories of so-called heavy com· 
mo1dities but there were only witnesses testifying as to 
four of said categories. In the interest of showing this, 
we set forth herewith a list of the commodities author-
ized and have set opposite such the names of all public 
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witnesses 'vho referred to the sa1ne: 
Gasoline tanks 
Boilers 
Pipes, and tubing to be used in connection there-
with 
Ca:ble 
Bridges 
Structural Iron or steel 
Concrete mixers 
Culverts 
Explosives 
Grading and road equipment 
Harvesters 
Thrashers 
Locomotives 
Machinery and Drag-line Outfits 
Piling Pipe 
Pole line construction material 
Telephone or telegraph poles 
Rails 
Smokestacks 
Heavy timbers 
~fachinery 
David E. Hughes (R. 271) 
Materials 
Supplies 
Equipment, incidental to, or used in the construc-
tion, development, operation, and maintenance of 
facilities for the discovery, development, and pro-
duction of natural gas and pHtroleum. 
Robert Wm. Bernick (R. 98, 131, 226, 252.) 
Dorsey Hager (R. 288) 
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Commodities in connection with the transporting 
of "\Vhich is rendered a special service in preparing 
such commodities for shipment or setting up after 
delivery or otherwise rendering a needed service 
not a part of the ordinary act of transporting and 
not now regularly furnished by other regular eonl-
mon carriers for the regular line rates. 
Henry Tho1nas (R. 256) 
David E. I-Iughes (R. 271) 
Wayne Thomas (R. 276) 
All parts, supplies, equipment and appurtenances 
are a part of the same 1novement. 
~fining and ~1illing Machinery 
George W. Manson (R. 210, 214, 219, 225) 
Jack May (R. 261) 
James D. Williams (R. 29'9) 
R. M. Cowan (R. 309) 
As to the two witnesses who referred to the trans-
portation of equipment, incidental to, or used in the con-
struction, development, operation and maintenanee of 
facilities for the discovery, development, and production 
of natural gas and petroleum, the only qualifications each 
had respectively were Robert Williams Bernick who is a 
newspaper reporter and not a shipper or receiver and 
testified as to his accumulated information on wells now 
in progress of drilling, oil and gas wells ahou t to be 
drilled and prospective future development of the Utah 
area. He had no knowledge of transportation facilities, 
transportation p-roblems or of any transportation needs 
of a single oil fiel'd driller. The second witness was one, 
Dorsey Hager, a consulting petroleum engineer, who had 
no shipping requirements but testified generally as to 
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leasing and prospective drilling in the Utah areas. On 
direct exa1nination he testified generally as to a need 
for rapid service (R. 291) hut on cross-examination, ad-
mitted that he could not state how much motor truck 
equip1nent is available to the various drilling contractors 
and: 
~'Q. Can you state how much is available to the 
various contractors~ 
A. No, Son1e of the contractors do their own 
trucking and have auxiliary trucks. 'They 
don't do all the trucking with their own 
trucks, and others emp.loy trucking. 
Q. And you are not acquainted personally with 
which are which~ 
A. No, I am not." (R. 298) 
The remaining seven witnesses may be classified into · 
two groups only: 
(a) Electrical equipment dealers, and 
('b) Mining equipment witnesses. 
As to the first group, the witnesses were Mr. Henry 
Thomas of the Thomas Electric Company who testified 
that they had available to them the services of Ash-
worth Transfer Company and Salt Lake Transfer Com-
pany and that they had been in business for many years. 
He testified as to a complaint as to the transport~tion 
of three generator units from Bingham, Utah, weighing 
about four or five tons apiece. This was in F'ebruary 
during the time that heavy snow storms existed and Mr. 
Thomas testified that such heavy snow storms had de-
layed them a couple of days and then after the same were 
loaded upon the two trucks he stated: 
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"and I don't know if it was snowing when they 
left Bingham, but it snowed all night that 
· night and all day the next day, and they left 
these motors out on an open truck without 
any kind of covering whatsoever. 
Q. Were these motors left on this truck f 
A. In their yard, on 2nd West. 
Q. And did you see that yourself? 
A. Yes sir. 
Q. And did this, any way, affect the use of 
these motors, or the operation of the motors J? 
A. Well, it could have. I don't say it did." (R. 
254) 
Also he complained of one transaction where a bulky 
S1pray booth 10 ft x 10 ft x 8 ft high, weighing about 300 
lhs. was bent in the course of transportation by Ash-
worth Transfer Company (R. 256). He then testified 
that he had never used the services of Salt Lake Transfer 
Company but expressed his unfounded opinion that there 
was a need for other services in the field. He ad1nitted 
on cross-examination that Ashworth Transfer Company 
had transported 50 or 60 loads for him over a period of 
15 years (R. 259) and that he had never asked any service 
of Salt Lake Transfer Company notwithstanding the fact 
that their office is only a:bout four blocks fron1 hi~ placr 
of business and that he is acquainted \vith the availa-
bility of their equipment (R. 260). 
The se·cond electric witness was l\{r. Wa~Tne Tho1na~ 
of the Wayne Electric Company who is no longer in bu~i­
ness but he testified that he had used Ashworth rrran~ft>r 
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Company during the past three years for approxilnat.ely 
50 or 60 hauls (R. 285). That during that time he had one 
complaint to make as to a large power transformer ap-
proximately two years before because Ashworth was 
busy on the particular date that he called them and could 
not take care of it (R. 277). He then called Salt Lake 
Transfer Co1npany who immediately sent down their 
equipment, but broke two of the large porcelain insu-
lators in the course of loading (R. 278). H·e billed Salt 
· · Lake Transfer for the cost of replacing these by air ex-
press and the same was duly paid. 
The remaining five witnesses dealt with the matter 
of the transportation of mining equipment, including the 
dismantling and erection of such facilities. George W. 
Manson as Field Manager for Roger Pearce Equipment 
Sales Company admitted that he had called upon the Salt 
Lake Transfer Company and his only objection to them 
was that on one transportation job they had provided 
him, in an emergency on a flooded tunnel near Evan-
ston, Wyoming, with five trucks which arrived at ap-
proximately the same time instead of being spaced out 
over a period of several hours and that he therefore had 
more equipment than he needed for a few hours, (R. 218) 
and as to the Ashworth 'l,ransfer Company he was un-
happy with them because one of their employees, a truck 
driver, four years before, wanted the shipp·er to load 
the heavy units on the truck rather than doing it him-
self. In consequence of these two matters, he now re-
quests the Commission to authorize a new carrier to come 
and serve in the transportation of the mining and milling 
7 
 
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library.  
  Machine-generated OCR, may contain errors.
equipment. His company is engaged in buying and sell. 
ing min'ing, milling and~ contractors equipment and also 
engaged in dismantling of mining facilities. 
Jack F. May of Lundin & May Foundry Co1npany is 
engaged in the foundry business in Salt Lake County 
and they are under a contract to furnish foundry work 
to smelting companies and particularly to the smelter 
at Garfield, Utah. He testified that at the present tin1e 
they have all of the truck service they need and that 
their shipments are moving by Magna-Garfield Truck 
Line into Garfield. In addition they have available rail 
facilities, Ashworth Transfer Company and Salt Lake 
Ttansfer Company, whose services they have used in the 
past. His only objection was that these companies are 
unionized and in the event of a possible strike, he would 
like to have availa!ble the non-union services of the appli-
canlt Harry L. Young & Sons (R. 207). Absolutely no 
complaint was ever made by him as to any services being 
rendered and he testifi~q that up to date he had not been 
disappointed by the trucks that had been serving him 
(R. 269). 
David E. Hughes of the Cate Equipment Company 
testified that he was familiar with the services of Ash-
worth Transfer C'Ompany and Salt Lake Transfer Coin-
pany and that they have been using such service~ for a 
number of years in connection with the divi~ion of their 
company that handles new equipment (R. 274 ). His testi-
mony was limited to one division of his company that 
deals in the liquidation of plants, including the di~­
mantling and hauling of machinery therefron1. They 
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have used the services of applirant in other states, and 
such had been satisfactory, however, he testified that he 
has not availed his co1npany of the facilities. of .Ash-
worth or Salt Lake Transfer Company so far as the dis-
mantling of plants and in the past two years has not made 
any request upon them for that service (R. 275). 
James D. vVilliams of Los Angeles, California, is en-
gaged in mining in Beaver County, near Milford, Utah. 
He has had occasion to n1ove heavy transformers and 
had used the Milne Truck Line to move three large trans-
formers to the mine. This particular carrier apparently 
loaded the same on equipment that was not adequate to 
transport the same to the mine, and in consequence it he-
came necessary for him to send a one and one-half ton 
truck from his adjacent farm to haul one of the trans-
formers to the n1ine location. This had occurred early 
in 1951 and he had called Ashworth Transfer Company 
prior to using the Milne services and claimed that they 
said that they were ten1porarily engaged on some other 
hauling and would have delayed him somewhat in the 
trans-portation. He did not call upon Salt Lake Transfer 
Company in his entire 22 years of operations of mines 
in Utah. Incidentally, this delay matter was completely 
denied by Ashworth Transfer Co1npany's witnesses, as 
they had never been called upon by this particular wit-
ness to handle the load in question (R. 359). 
The last witness who ever suggeste.d any need for 
services was one, R. M. Cowan, who is traffic manager 
and ore buyer for Combined Metals Reduction Company. 
He was asked as to the services of Ashworth Transfer 
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Company on direct examination and testified that such 
services have been "very satisfactory" (R. 310 and testi-
fied that as it is they either depend upon Barton Truck 
Line or Ashworth Transfer Company to serve them at 
their plant in Bauer, Utah or use their own trucks 
(R. 312). He further testified that they have not used 
the services of Salt Lake Transfer Company to any great 
extent but they have "when we haven't been able to 
secure equipment anywhere else" (R. 313). 
By way of rebuttal testimony, witnesses were pro-
duced who testified and presented evidence on behalf 
of existing motor carriers as follows: 
Nick Galanis, the manager of Carbon Motorway, Inc. 
(R. 260) et. seq. 
Elmer L. Sims, partner and traffic 1nanager fo! the 
Salt Lake Transfer Company (R-. 272). Mr. Sims testi-
fied that their company had been engaged in business 
for over 80 years, has 122 units of operating equip1nent 
principally domiciled at Salt Lake City, Utah, and ha~ 
employes and shop facilities adequate to care for thr 
same ( R. 331). He was asked concerning the services 
perforn1ed by that company as to the shipper \Vitnrs~ 
who appeared and testified. As to the single co1nplaint 
of Mr. Manson, Mr. Sims stated that Salt Lake Transfer 
was told to rush trucks up to Evanston and to be ~ure 
they were there at a certain time and that there was no 
request for spacing their arrival 4 or 5 hours apart, and 
further that this is the first time he had ever heard a 
shipper complain about having too many tru<'ks at one 
time (R. 335). Further, this was the only co1nplaint that 
10 
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he had ever heard from nfr. Manson or the. Roger Pe~arce 
Equipment Sales Company (R. 335). As to the Thomas 
Electric Co1npany, he testified that they were very 
anxious to handle their business but that that company 
just had not called them for a number of years. Salt 
Lake Transfer Co1npany has idle equipment always 
available, together 'vith drivers for operating the same 
and that they will accept work and calls both night and 
day and perfor1n their services immediately as a public 
utility (R. 336) . .J!r. Sims testified that they have served 
the Cate Equipment Company for as long as it has been 
in business and prior to the present owners acquiring 
the same, and that they have had no complaints to the 
services rendered. This coincides completely with the 
testimony of :Jfr. Hughes. He further testified that Salt 
Lake Transfer Company engages in the wrecking and 
dismantling of plants and though they have not done 
such work for Cate Equipment Comp~any, they have 
offered that service to the public and at times have as 
many as 50 riggers working for them. These riggers 
are equipped with adequate facilities and equip1nent as 
well as skilled to do proper rigging and they are trained 
in the loading and unloading of heavy and cumbersome 
objects (R. 337). As to the claim of Wayne Thon1as for 
the breaking of two porcelain insulators, he testified 
that 1\ir. Thomas had air-expressed the insulators into 
~~alt Lake City and that Salt Lake Transfer C:ompany 
paid that claim, being $25.00 for the cost of the two 
insulators and $150.00 for the air-express charge in 
bringing then1 here. He testified that such is the only 
11 
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instance they have ever had any difficulties or any 
troubles and that they have never had any other claims 
presented by the Wayne Electric Company. He further 
testified that they have had exp!erience in moving a 
great many transformers every year from the s1nall 15 
KV A transformers. to large ones weighing 40 to 50 thou-
sand pounds (R. 338) and such have been transported 
without any complaints as to damage or inefficiency. 
As to the testimony of Mr. Williams, the California 
mining man, Mr. Sims testified that his company main-
tains an active solicitation force that calls on the mining 
companies in Salt Lake City as well as the other finns 
that do shipping and receiving. In addition they call 
on the Combined Metals Company where Mr. Willia1ns 
stated that he maintained his office, but he did not know 
whether a personal contact had ever been made upon 
Mr. James D. Williams. As to Salt Lake Transfer's 
experience in transportation of commodities to and frou1 
mines, he testified that the company has been engaged 
· in the dismantling and transportation of mining equip-
ment and machinery for over 25 years, that they are 
anxious for that type of business and do not have any 
requests now pending for the same. 
Though applicant presented absolutely no evidence 
as to the matter of explosives, the Connnission's order 
granted them full right to transport explosives through-
out all points and places in the State of Utah. We there-
fore, direct the attention of the Com1nission to the testi-
mony of Mr. Sims that his company has been transport-
ing explosives as an active part of their business for 
12 
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1nany years. They transport such explosives regularly 
for \V.estern Powder Company and Atlas Powder Com-
pany from point of origin to mines, quarries and maga-
zines throughout the state of Utah. They 1uaintain a 
careful safety prograin in confor1nance with the safety 
regulations of the Conunission in the transportation of 
explosiYes (R .. 340), and have men trained in that work 
and equipment maintained in accordance with the safety 
requirements. 
Though no \vitnesses testified on behalf of any 
shipper or receiver of oil field equipment, nevertheless, 
Mr. Sims presented Exhibit No. 24 as to intrastate oil 
well rig transportation services performed in 195'1 and 
up to the date of the hearing in 1952. He then testified 
rather extensively as to the work, equip·ment and experi-
ence in that type of transportation (R. 341-344) showing 
that his company not only has engaged in that work, hut 
also is well able to perform the services and have done 
so without complaint .. 
The witnesses on behalf of Ashworth Transfer C:om-
pany were Mr. Harold Proctor and Rulon Clyde Ash-
worth, Jr. nlr. Proctor as the dispatcher testified as to 
the availability of their services during the recent flood 
crisis that existed in 1952 in Salt Lake City, and stated 
that they maintained a 24 hour vigil during the flood 
period being available for calls to provide equipment 
'vithin at least two hours after receiving such call. He 
testified that they dispatched and received calls not 
only during the day time, but between midnight and 8 
in the Inorning (R. 352). He was personally acquainted 
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with the alleged complaint of Mr. George W. Manson, and 
testified that such was the only one they had ever 
received. This was concerning a load of rail from Silver-
ton, Colorado, to Salt Lake City and upon arrival found 
that a bad snow storm had occurred and the truck became 
stuck (R. 353). That is the only complaint they have 
ever had and they have made other hauls for Roger 
Pearce Equipment Company who have paid their bills 
without any complaint and have filed no claims for dam-
ages or loss of time. He then testified as to the com-
plaint made by Mr. Henry Thomas concerning the snow 
that fell upon motors loaded by Ashworth Transfer 
Company, and stated that Mr. Thomas advised them that 
it would take small equipment to remove the n1otors fron1 
the particular situation in Bingham and that at the 
time there was a bad snow storm in Binghrun Canyon. 
Mr. Proctor stated that he informed ~Ir. Thon1as of that 
situation and that it was impractical because of the snow 
storm and Mr. Thomas agreed to a later date (R. 355). 
He further stated that Mr. Tho1nas told him to bring the 
motors into Ashworth's yard where they \vere to be 
transferred to another freight line for shipment to the 
Northwest, and that was the reason why the motors were 
kept in their yard over night because it was too late to 
1nake delivery to the other freight line and such were 
held in pursuance of Mr. Thomas' instruction (R. 356). 
As to the claimed damage to the spray booth, referred 
to by 1fr. Thomas, he testified that the booth was a very 
flimsy affair and that the light fixture was broken in 
there, and beyond that he did not know of any dan1agP 
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done and no clai.In has ever been Inade upon Ashworth 
for dan1age; that his company stands available to make 
good any damage that may have occurred. He further 
testified as to the reason for the delay was that the 
shipment was in a building where no one wa.s acquainted 
with the same, and that the next day Mr. Thomas sent 
a man over to locate the booth and then Ashworth moved 
it that n1orning (R. 357). As to some flexible tubing that 
~lr. \\rayne Thomas complained of, he testified that the 
same was loaded in a van type trailer for the convenience 
of ~Ir. Thomas as such enabled them to transport the 
entire load at one time as the flexible tubing was in 
various lengths from 3 feet to 30 feet long and though 
it was not impractical to use a flat rack unit for 
the load, they saved the customer $50 or $60 by effecting 
the transportation in just one semi-trailer load. Mr. 
Proctor was asked concerning the testimony of James 
D. Williams that he had requested Ashworth to move 
the 44,000 volt transformers from Salt Lake City to 
~Iilford and was told that it would take two or three 
weeks. Mr. Proctor stated emphatically that it was 
"false" and that at that time they had plenty of equip-
ment available, as at the tin1e of the hearing, and that 
there would never be more than one or two days delay 
at the most, depending upon the type of the load and 
destination and whether special permits would be re-
quired (R. 359). 
Mr. Rulon Clyde Ashworth, Jr., a partner in Ash: 
worth Transfer c·ompany, testified as to the operating 
equipment and facilities of the company. Ash.worth 
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Transfer Company has in excess of 60 units, principally 
domiciled in Salt Lake City and have in their employ 
drivers and riggers to conduct the business. Approxi-
mately 75% of their business is represented by heavy 
hauling and rigging work, as is contemplated by the 
applicant, and that such is very important to the 1nain-
~enance of an economical operation by Ashworth. In 
addition they desire to maintain their serv-ices available 
to the public as a public utility and maintain a solicita-
tion program for more work (R. 363). He then testified 
as to the transportation of commodities of the type 
encompassed by the application for various shippers and 
as to their ability and experience in the transportation 
of the same (R. 364-367). 
The witness then identified three photographs, 
EXhibits 25, 26 and 27 as illustrative of the type of 
equipment and work performed by the company. As to 
the transportation of oil field equipment and supplies, 
Mr. Ashworth testified generally as to the sa1ne and 
introduced Exhibits 28 and 29 showing int.ra-state niove-
ments thereon and that _they have performed all of the 
work in conformance with the requirements of the Coin-
mission and have no unfulfilled requests for transporta-
. tion service pending ( R. 371). 
Once again as to the matter of explosives, ~[r. 
Ashworth testified that their con1pany had been engaged 
for many years in that business and are serving tlw 
Hercules Powder Company, Illinois Powder Company, 
Western Powder Company and the Colun1bia Powder 
Company in transportation between their plants and 
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1nagazines to all points and plaees in the State of Utah) 
including 1nine sites, Inag-azines and off-route locations 
(R .. 370). He testified that their equipment is capable 
of going an)\Yhere that there is a load of explosives to 
be hauled and that they 1naintain their units in conform-
ance \\~ith the safety requirements of the Commission 
for transportation of explosives (R. 371). 
The record showed that the operating authority of 
~1.slnvorth Transfer C·ompany and Salt Lake Transfer 
Company is identical, enco1npassing the right of these 
two protestants to transport over irregular routes 
throughout the entire state of Utah, all of the com-
modities covered by the application and by this Order 
granting authority to the applicant. Therefore, the effect 
of the Commission's action is to create triplicate authori-
ty on a state-wide basis without a showing of p~ublic 
convenience and necessity thereon. 
The next witness was ~fr. Davis, the traffic mana-
ger for the Inland Freight Lines and Uintah Freight 
Lines. He testified as to their operating authority, 
Exhibits 31, 32 and 33, and as to the equip·ment of these 
companies, Exhibit 34. This company operates on a 
regular route basis between Salt Lake City and the 
Uintah basin with irregular route radial authority in 
the basin area. Particularly they are interested in the 
transportation of oil field equipment, pipe, steel and 
other commodities that might move between these points 
and testified as to the ability of the company to furnish 
all requested transportation service thereon. He further 
testified that due to a decline in revenue that an extra 
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competitor in the field will further reduce their revenue 
to the serious detriment of the company (R. 394). 
rrhe last witness was Mr. Guy Prichard of Price, 
Utah, who operates the Guy Prichard Transfer Com-
pany, one of the protestants in this case. This co1npany 
is authorized to transport throughout the state of l,.tah 
identical commodities as those granted to applicant by 
the Order now under appeal, when either the point of 
origin or destination is Uintah, Duchesne, Carbon, 
E·mery, San Juan, Grand or Wayne counties. He testi-
fied that his principal place of business is at Price and 
that he has a number of units of operating equip1nent 
(R. 401, 402, 403). In addition he testified that he had 
had extensive experience in the transportation of these 
commodities and particularly in the transportation of 
oil field equiprnen t and supplies. He introduced Exhibits 
38, 39, 40, 41, 42, 43, 44, 45, 46, 47, 48 and 49 as pictures 
showing typical units of transportation facilities, coin-
modities handled and rigging services. He further testi-
fied that throughout the area in which he serves that 
he had been able to take care of all the requirements in 
the oil and gas field; and that because of the decline in 
the mining operations in the Carbon area there ha8 been 
a decrease in the need for supplies and heavy equip1nent 
at the mine (R. 424). He testified that he had had 
experience in moving rigs for oil field contractors for 
the past 4 or 5 years and has had no co1nplaints in 
1noving those rigs and no requests that the~· have bern 
unable to con1ply with (R .. 426). 
At the conclusion of the hearing 1notions were duly 
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n1ade by counsel for protestants for dismissal on the 
grounds of utter absence of testimony on certain phases 
of the application (R. 318, 437, and 438). These were 
taken under adviseinent and the record was closed. 
·STATEMENT OF POINT!S 
POINT ONE 
THE SAID REPORT AND ORDER ARE IN EXCESS OF 
THE AUTHORITY OF TI-lE PUBLIC SERVICE COMMISSION 
OF UTAH. 
POINT TWO 
THE PUBLIC SERVICE COMlVIISSION OF UTAH AND 
THE COMlVIISSIONERS THEREOF ABUSED THEIR DIS-
CRETION IN ISSUING THE SAID REPORT AND ORDER 
AND DIRECTING ISSUANCE TO RESPONDENT, HARRY 
L. YOUNG & SONS, INCORPORATED OF A CERTIFICATE 
OF PUBLIC CONVENIENCE AND NECESSITY TO TRANS-
PORT THE SPECIFIED COMMODITIES FOR HIRE 
THROUGHOUT THE ENTIRE STATE OF UTAH. 
POINT THREE 
NO SUBSTANTIAL EVIDENCE WAS ADDUCED TO 
SHOW THE EXISTENCE OF ANY PRESENT OR REASON-
ABLY ANTICIPATED PUBLIC CONVENIENCE AND NE-
CESSITY TO REQUIRE TRANSPORTATION OF THE 
SPECIFIED COMMODITIES BY SAID APPLICANT AND 
RESPONDENT. 
POINT FOUR 
THE SUPREME COURT MAY REVIEW AND ANNUL 
IN WHOLE OR IN PART ORDERS OF THE PUBLIC SERV-
ICE COMl\tiiSSION OF UTAH WHICII ARE CONTRARY TO 
THE WEIGHT OF EVIDENCE OR WHICH ARE BASED 
UPON NO SUBSTANTIAL EVIDENCE. 
POINT FIVE 
THERE IS NO SUBSTANTIAL OR OTHER EVIDENCE 
TO SHOW ANY GROUNDS FOR CHANGE OF RESPOND-
ENT'S OPERATIONS FROM A CONTRACT CARRIER TO A 
COMMON CARRIER. 
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POINT SIX 
THERE IS NO SUBSTANTIAL OR OTHER EVIDENCE 
THAT THE EXISTING TRANSPORTATION FACILITIES DO 
NOT PROVIDE ADEQUATE OR REASONABLE SERVICE TO 
THE PUBLIC. 
POINT SEVEN 
THE COMMISSION UNLAWFULLY INCORPORATED 
AND CONSIDERED EVIDENCE HEARD IN OTHER PRO-
CEEDINGS WITHOUT THE CONSENT OF THE PARTIES 
HERETO. 
ARGUMENT 
POINT ONE 
THE SAID REPORT AND ORDER ARE IN EXCESS OF 
THE AUTHORITY OF THE PUBLIC SERVICE COMMISSION 
OF UTAH. 
POINT TWO 
THE PUBLIC SERVICE COMMISSION OF UTAH AND 
THE COMMISSIONERS THEREOF ABUSED THEIR DIS-
CRETION IN ISSUING THE SAID REPORT AND ORDER 
AND DIRECTING ISSUANCE TO RESPONDENT, HARRY 
L. YOUNG & SONS, INCORPORATED OF A CERTIFICATE 
OF PUBLIC CONVENIENCE AND NECESSITY TO TRANS-
PORT THE SPECIFIED COMMODITIES FOR HIRE 
TI-IROUGHOUT THE ENTIRE STATE OF UTAH. 
POINT THREE 
NO SUBSTANTIAL EVIDENCE WAS ADDUCED TO 
SHOW THE EXISTENCE OF ANY PRESENT OR REASON-
ABLY ANTICIPATED PUBLIC CONVENIENCE AND NE-
CESSITY TO REQUIRE ".rRANSPORTATION OF THE 
SPECIFIED COMMODITIES BY SAID APPLICANT AND 
RESPONDENT. 
POINT FOUR 
THE SUPREME COURT MAY REVIEW AND ANNUL 
IN WHOLE OR IN PART ORDERS OF THE PUBLIC SERV-
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ICE COMMISSION OF UTAH WHICH ARE CONTRARY TO 
THE WEIGHT OF EVIDENCE OR WHICH ARE BASED 
UPON NO SUBSTANTIAL EVIDENCE. 
At the beginning of our consideration of this matter, 
we w·ish to recognize that the statute as interpreted by 
the Supreme c·ourt relating to the powers of the Public 
Service Connnission, provides that there must be· sub-
stantial evidence to support the findings of the C.onrmis-
sion and that in order for the Supreme Court to reverse 
the action of the, Commission, it must be shown either 
that the Conrmission did not have substantial evidence 
before it upon which to base it~ decision, or that the 
Commission acted arbitrarily, capriciously, or unreason-
ably in its determination. It should be also recognized 
that the applicant has the burden of proof to establish 
by a n1easure of con1petent, substantial evidence certain 
facts supporting the clahn of existing public convenience 
and necessity requiring the proposed service, and 
further, that the existing carriers do not provide a 
reasonably adequate service for the public. (See the fol-
lo\ving cases decided in the past ten years relating to 
those rna tters.) 
Union Pacific Railroad Co., et al v. Public 
Service Commission of Utah, 135 Pac. ('2d) 
915, 103 Utah 459, 19·43; 
Salt Lake & Utah Railroad Corp., et al v. 
Public Service Commission of Utah, 1944, 
149 Pac. (2d) 647; 106 Utah 403; 
McCarthy, et al.v. Public Service Comm. of 
Utah, et al, 1947, 184 Pa.c. (2:d) 220; 111 
Utah 489; 
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Goodrich v. Public Servic.e Comm. of Utah, 
et al, 1948, 198 P~c. (2d) 975; 114 Utah 
296· 
' 
Lowe v. Public Service C omn~. of Utah et al 
' ' 210 Pac. (2d) 558, 1949; 116 Utah 376; 
Sims v. Public Service Comm. of Utah, 1950 
218 Pac. ('2d) 267; ________ Utah ........ ; 
Uintah Freight Lines v. Public Service 
Comm. of Utah, et al, 1950, 223 Pac. (2d) 
408; --·-···· utah --------·; 
Wycoff Co., Inc. v. Public Service Comm. of 
Utah, et al, 1951, 227 Pac. (2d) 323; 
-------- Utah -------- ; 
U intah · F re:ig ht Lines v. Public Service 
Comm. of Utah, et al, 1951, 229 Pac. (2d) 
675. (Cites: Mulcahy v. P. S. C. Ut. 101 
Utah 245, 117 Pac. (2d) 298, 299, and other 
cases on p. 678) ; 
Cantlay & Tanzola, Inc. v. Public Ser1,ice 
Commission of Utah, 1951, 233 Pac. (2d) 
344; ________ Utah ........ ; 
Fuller Top~once v. P~tblic Service Conuu. of 
Utah, 9:9 Utah 28, 96 Pac. (2d) 722; 
With these matters in mind let us consider first 
those numerous items upon which petitioner adduced not 
one scintilla of evidence by way of public witnesses relat-
ing to public convenience and necessity, to-wit; Explo-
sives, telephone or telegraph poles, pole line construction 
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1naterials, locoinotives, harvesters, thrashers, rails, 
sinokestacks, heavy thnbers, structural iron or steel, 
bridges, cables, pipes, boilers, and gasoline tanks. Is it 
to be assu1ned that the Commission might grant a certifi-
cate specifically designating the above sta.ted commodi-
ties w·ith absolutely no evidence in sup·port thereof and 
yet not haYe abused its authority or acted arbitrarily, 
capriciously or unreasonably~ Has the Substantial Evi-
dence Rule been honored as to any of those com1nodities ~ 
On the other hand, there was competent evidence by 
the existing carriers as to their ability and willingness 
to transport those specified commodities. You will recall 
that witnesses for Salt Lake Transfer Company and 
Ashworth Transfer Company testified as to the extended 
experience, both past and p·resent, in transportation of 
explosives, their maintenance of safety programs, and 
their availability of men and equipment to transport not 
only the explosives but the other commodities. There is 
not a single witness that appeared on behalf of applicant 
who testified that at any time he found both Salt Lake 
~eransfer c·ompany and Ashvvorth Transfer Company 
unavailable to move his commodities. Has the applicant 
carried its burden of proof in showing that the existing 
carriers do not provide reasona:bly adequate service for 
the shippers·~ In addition to the services of Ashworth 
'l,ransfer Company and Salt Lake Transfer Company, 
there were seven other active protestants who appeared 
in opposition to the granting of the application, some of 
'\Vhorn were rnotor carriers and some railroads, but all 
of whom were ready, willing and anxious to serve the 
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shippers and all of whom felt sufficiently in1periled by 
the application to make appearances in opposition 
.thereto. 
Next, let us consider the matter of the grant of 
authority under the title, "1\ilachinery, materials, supplies 
and equipment inc:i:dental to or used in the construction 
' development, operation ,and maintenance of facilities 
for the discovery, development, and production of natu-
ral gas and petroleum." Applicant did not produce a 
single shipper witness in support of that broad classifi-
cation of transportation service, and the Commission 
found that applicant had not had any recent experience 
in the transportation of oil field rigs (R. 17). The only 
witnesses discussing the subject were Mr. Bernick, the 
newspaper reporter and Mr. Hager, the geologist. 
Neither of them represented any owner of oil field 
materials, equipment, n1achinery or supplies that had 
been moved, needed to be moved, or could be n1oved in 
intrastate conunerce, and neither had authority frmn 
any shipper or receiver of such machinery, Inateriab, 
supplies or equipment. 
The Commission undertook to lift fro1n oth·er pro-
ceedings and incorporate in this record without the con-
sent of these protestants, the record in the applications 
of J effries-Evans, Inc., Case No. 3776, R. W. Jones 
Trucking, Case No. 3808, and Pease Bros., Case No. 3809, 
wherein certain witnesses testified as to transportation 
of oil field machinery, supplies and equipn1ent, nnd out 
of which the Comn1ission had denied the application~ of 
.. T effries-Evans, Inc. and I~ ease Bros., but had granted 
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state-wide authority to transport such comn1odities to 
R. ,V. Jones. There is no evidence that any of the ship-
pers \vould haYe been "Tilling to utilize the inexperienced 
applicant for the transportation of their oil field ma-
chinery, equipn1ent or supplies, and there is no evidence 
that any of the shippers had ever heard of the ap·plicant, 
observed its equipn1ent, \Yas acquainted with its rates 
and charges, or kne-\v of its lack of experience in handling 
their Yaluable 1nachinery and equip·ment. 
In addition to this, l\lr. Harry L. Young himself, on 
hvo occasions testified that he did not desire to trans-
port the oil well supplies but was only interested in 
such 1naterials, rnachines and equipment as required 
special handling (R. 182), and 
•'By Mr. Cornwall: 
Q. Mr. Young, when you were on the stand 
before it was my-understanding,· Mr. Young, 
when you were on the stand 'before that you 
stated that you did not wish to haul com-
modities, except those requiring special hand-
ling; is that correct~ 
A. That's right. 
Q. And you are not now asking this c·ommission 
to give you any authority except to haul 
commodities which require special handling; 
is that correct~ · 
A. Correct. 
Q. And you desire that your application be so 
considered; is that correct~ 
A. Right. 
Mr. Cornwall: That's all. 
We will stand on that record." (R. 324-325.) 
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Notwithstanding the protestation of the applicant 
hims.elf, the Commis~sion has f.orced upon him the right 
and obligation to engage_ in the general oil field trans. 
portation business and 1nany other commodities. Can it 
be said in this the Commission did not act arbitrarilY 
. ' 
capriciously, or 11nreasonably~ Can it be said that there 
is substantial evidence requiring the service of the appli-
cant in the broad commodity description as stated in 
the Order~ 
We referred a·bove to the testimony of the two 
electrical equipment men, H. Thomas and W. Tho1nas, 
each of whom had son1e minor complaints about one or 
two items of service by either Salt Lake Transfer Coin-
pany or Ashworth Transfer c·ompany over a period of 
m·any years. Neither of them testified that they had any 
instance when both of such carriers who are domiciled 
here in Salt Lake City were unavailable to them £or per-
formance of transportation ·service. The equipment and 
facilities of the ap·plicant would be no more available to 
these two shipp·ers than are Salt Lake Transfer and Ash-
worth, and yet the Commission must have given so111P 
credence to the testimony ·?f those two witne·sses in Inak-
ing its determination. The, net re:sult, of cours:e, is that a 
third ca.rrie~r will be made available to these shipper~ 
when there is one excess carrier already available. r~nw 
same result applies to the remaining five \Vi tnesses who 
appeared before the Commission relative to transporta-
tion services. 
We would like to have the Court consider the testi-
mony of Mr. D. E. Hughes, for instance, of the CatP 
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Equipment Con1pany, \Yho testified that they entrust 
their new equipment \Yith the Salt Lake Transfer ~.om­
pany and Ash\Yorth Company (R. 274), and that they 
have not availed theirselves of the facilities of either 
... \slnvorth or Salt Lake Transfer Company so far as the 
disinantling of plants (R. 275), and have not made any 
request upon those two eon1panies in the past two years. 
Yet the Commission has used this testimony as evidence 
apparently that there is a need for applicant to be 
authorized to engage in the transportation of commodi-
ties requiring specialized equipment and in the dis-. 
mantling of plants. Can it be said that such is substantial 
evidence of existing public convenience and necessity~ 
Can it be said that the c·ommission has not acted arbi-
trarily, capriciously or unreasonably in overlooking the 
presence of these two available carriers and their facili-
ties~ Can it be said that the two carriers do not provide 
reasonably adequate service for the p·ublic ~ 
The two witnesses, Mr. Jack May .of the Lundin & 
May F·oundry, and Mr. R. M. Cowan of the Combined 
lvietals Reduction Company, are in a situation similar 
to that of Nir. Hughes of the Cate Equipment Company 
in that each acknowledged that there was adequate trans-
portation facilities available but had some p.eculiar and 
lmique statement wherein ·they would use the services 
of applicant, if authorized. You will recall that Mr. 
~{ay testified that the only time that they would have 
any need for the services of the applicant would be in 
the event that if there is a strike and all the other motor 
carriers are tied up, then he could turn to the non-union 
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operation of I-Iarry L. Young & Sons, Incorporated, and 
that if a situation might develop that some truck line 
through labor difficulty is unable to give service, then 
they desired an auxiliary truck service. Cari this be said 
to be evidence of an ·existing public convenience and 
necessity requiring the granting of additional authorized 
truck service~ Mr. Cowan testified that his company had 
used the services of applicant on some interstate hauls 
in conjunction with mines in Nevada, and that such 
service had been satisfactory, and further, that there 
may he some times when it would he "a little more con-
venient at times if we did have an arrangement whereby 
we could use the Young trucks in that manner." (R. 311). 
Under cross- examination he admitted that he had avail-
able the services of Barton Truck Line at their plant 
in Bauer, Ashworth Transfer c·ompany, and also used 
Salt Lake Transfer C-ompany when they haven't been 
able to secure equipment anywhere else (R. 313). Can 
this be said to show an existing public convenience wnd 
necessity for granting of applicant's proposed opera-
tions~ 
One of the two remaining witnesses was Mr. Jan1es 
D. Williams, a Los Angeles 1nining man, who testified 
as to a difficulty in moving three transformers fron1 Salt 
Lake City to Milford. It is to be recalled that the ~Iilne 
Truck Line transported the transforn1ers in 1951, but 
because of the particular truck having difficulties, the 
witness brought one of his own trucks fron1 a nearby 
farm to load one of the transformers for the pull up 
the hill into the n1ine site. He testified that he hn<l never 
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called upon the Salt Lake Transfer Cou1pany for any 
such serYice and stated that they had called upon the 
.A .. slnvorth Transfer Company to n1ove these transfor1ners 
but that said company was busy. Ilis testimony that 
.A.slnYorth \Yould not be available for two or three weeks 
\ras flatly denied in the record. This is the only instance 
of any lack or delay in service testified to by this wit-
ness, who stated that he had operated for over twenty-
two years in mining in Utah and had never called upon 
the Salt Lake Transfer Company during that entire 
period. Can this be ·said to be substantial evidence of 
an existing need for additional motor transportation 
service~ 
The final witness was George W. Manson who com-
plained about having too much truck service as a basis 
for supporting the application. He rep·resented the 
Pearce Equipment Sales Company and has used the 
services of not only Ashworth Transfer Company and 
Salt Lake Transfer Company but also those of the appli-
cant. He had some difficulty more than four years prior 
to the hearing with a truck driver of Ashworth Transfer 
Uompany as to the 1natter of loading the truck and had 
not called upon their services for more than two years, 
though he did knovv that their services were available, 
(R. 214 and 220), and as to the Salt Lake Transfer Com-
pany he has not called upon them for services though 
he knew the same were available for the past two years 
because they provided five trucks at one time for him 
on a flooded tunnel near Grand Junction, Colorado 
(R. 215 ). He did then testify that an additional carrier 
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wo-uld he "convenient" to him (R. 215), but at no place 
-in his testimony was there any evidence of any neces-
sity for service. And in conclusion he was asked if he 
was there asking the Commission to grant authority to 
Harry L. Young & Sons, Inc. He answered : 
"A. It is immaterial to me. I want to have sonle-
one that can handle it and load it. It makes 
the job easier for me to go out and say, ~Here 
is a mill that I want in Park City,' or it will 
be Salt Lake City - we have got our yard 
here- and have, I will say confidence enough 
in them that they have the equipn1ent and 
ability to do it and not break it up. 
"Q. And if there are such carriers available, that 
is sufficient for your need; is that true? 
"A. !That's right. 
Mr. Pug~ley: That's all." (R. 224-225.) 
POINT FIVE 
THERE IS NO SUBSTANTIAL OR OTHER EVIDENCE 
TO SHOW ANY GROUNDS FOR CHANGE OF RESPOND-
ENT'S OPERATIONS FROM A CONTRACT CARRIER TO A 
COMMON CARRIER. 
POINT SIX 
THERE IS NO SUBSTANTIAL OR OTHER EVIDENCE 
THAT THE EXISTING TRANSPORTATION FACILITIES DO 
NOT PROVIDE ADEQUATE OR REASONABLE SERVICE TO 
THE PUBLIC. 
POINT SEVEN 
THE COMMISSION UNLAWFULLY INCORPORATED 
AND CONSIDERED EVIDENCE HEARD IN OTHER PRO-
CEEDINGS WITHOUT THE CONSENT OF THE PARTIES 
HERETO. 
The Commission'~ Order in this case grant~ appli-
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cant the right to serve bet\Yet~n all points within the 
State of Utah over irregular routes. Did the shipper 
\vitnesses give evidence of such a need~ These shipper 
witnesses in their order of appearance testified as to 
shipping to or from areas in Utah, only as follows: 
George\\~. Manson- Park City (R. 212) Milford 
(R. 217) and Salt Lake City (R. 224); 
Henry Thomas - Bingham (R. 253), Salt Lake 
City (R. 25±); 
Jack F. ~lay- Salt Lake City (R. 261), Smelters 
(Tooele, Garfield and Murray) (R. 261); 
David E. Hughes - Salt Lake City (R. 272), no 
other points in Utah specified. 
Wayne Thomas- Salt Lake City (R. 276), Ogden 
(281); 
J a1nes D. Williams - Beaver County near Mil-
ford (R. 299), Salt Lake City (R. 300), Milford 
and Tin tic ( R. 306) ; 
R. M. Cowan -Butterfield and Bauer (R. 309), 
Salt Lake City (R. 311). 
The t\vo petroleum witnesses testified in generality 
about the State of Utah, but neither was a shipper or 
receive-r of goods, machinery, equipment, or supplies and 
their testimony was limited to oil or gas well locations or 
prospects. 
Did the Commission have before it substantial evi-
dence as to need for service to and from all points and 
places in Utah~ For instance, not a witness testified 
for applicant as to explosives for any point and yet the 
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Commission authorized the ap·plicant to transport explo-
sives to all points and places in Utah. Was not such an 
action arbitrary, capricious and unreasonable~ 
Thi·s Court has taken into its hands the determina-
tion of whether the evidence has been of such substantial 
nature as to warrant the grant of operating authority 
and has reversed the Public Service Commission when 
there has been an ahseJ?-ce of such impelling quality and 
quantity of evidence. ·(See Wils~on McCarthy et al v. 
Public Service Commission, et al, 184 Pac. ( 2d) 220.) 
The substantial evidence rule has been reiterated time 
and time again; and in the case of Uintah Freight Lines 
v. Public Service Commission, 229 Pac. (2d) 675; 
________ Utah ________ , at page 677. and 678, held that the mea-
sure of evidence was : 
"It is not required that the facts found by 
the Commission be conclusively established, nor 
even that they be shown by a preponderence of 
the evidence. If there is in the record competent 
evidence from which a. reasonable 1nind could 
believe or conclude that a certain fact existed, a 
finding of such facts finds justification in the 
evidence, and we can not disturb it." Citing 
Mulcahy v. Public Service c·ommission, 101 Utah 
245, 117 Pac. (2d) 298. 
This language must be coupled with the decisions 
of the court that the Order of the Commission will be 
set aside if the Commission has acted "arbitrarily, 
capriciously or unreasonably." It will be noted that su('h 
language is in the alternative so that if the Con11nission 
acted either unreasonably, capriciously or n rbitrarily, 
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the Court should then ~et aside and vacate the decision 
of the Commission. 
By the amendment of the l\Iotor Carrier Act in 1945 
there "'as added an additional ele1nent to be considered 
by the Commission in the detennination of granting 
authority to a 1notor carrier and that is "if the existing 
transportation facilities do not provide adequate or 
reasonable service." It is true that this particular addi-
tion to the Act is incorporated_ in the S.ection of the 
statute dealing with the grant of authority to a contract 
rnotor carrier, see 58-6-8, U.C.A., 1953, but still the basic 
principle is inherent to a greater degree in the matte-r of 
the granting a state-"\vide application for common carrier 
authority. May the Commission determine that there 
exists "public convenience and necessity" as required by 
Sec. 54-6-5, U.C.A., 19·53, and not make a finding that 
the existing transportation facilities do not pTovide 
reasonable or adequate service~ Obviously, there can be 
no public convenience and necessity requiring a new 
n1otor carrier duplicating the rights of existing carriers 
in the absence of a finding that the presently authorized 
carriers do not provide reasonable or adequate service. 
We challenge the applicant to show in the record any 
place where any shipper has testified that the existing 
carriers can not, do not or will not provide reasonable 
or adequate service. 
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CONCLUSION 
It is well recognized that occasionally nlinor conl-
plaints may arise in the conduct of any business, and 
particularly in the conduct of a public utility such as 
motor carriers, where they are bound by la\v to serve 
all comers in the performance of transportation between 
the points and for the commodities authorized. Thus, it 
is inevitable that Salt Lake Transfer Company with 
over 80 years of experience and Ashworth Transfer 
Company with over 50 years of experience may have run 
into a few minor complaints. Not one instance of inabili-
ty to perform was testified to by any of the shipper 
witnesses. 
The status of a public utility, being one of responsi-
bility as well as privilege of serving, is such that a 
measure of protection from the harmful results of Wllilui-
ted competition must be given. That is the theory and 
intent of the regulatory statutes. If the existing carriers 
are able to provide reasonable or adequate service to 
the public, then no additional carrier should be author-
ized. These protesting carriers, as public utili ties, are 
regulated and restricted as to their charges and lilnited 
in their scope of operations, h.ence in fairness and in 
consideration of their submission to state regulation and 
their duty to serve all of the pu!blic, this application 
should have· been denied. 
WHEREFORE, petitioners as protesting 1notor 
carriers, respectfully request this Court and the J u~ti('P:-' 
hereof to review this record and find that no publie 
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convenience and necessity has been established by sub-
stantial evidence and to find that the present carriers, 
both rail and motor, provide reasonable and adequate 
service to the public and issue your order vacating the 
Order of the Public Service Commission of Utah and 
setting aside the Certificate issued thereunder. 
Respectfully submitted, 
PUGSLEY, HAYES & RAMPTON, 
By HARRY D. PUGSLEY 
.Attorneys for Petitioners, 
Salt Lake Transfer CompOJYII!J wnd 
Ashworth Transfer CompOJYIJY. 
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